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SUMMARY

Congress, the courts, and the Conmi ssion have
consistently reaffirmed the government's paranmount interest in
advancing the nation's educational goals through the delivery of
noncommer ci al educational programmng through all avail able
t el econmuni cati ons technol ogi es. Section 25(b) of the Cable
Tel evi sion Consumer Protection and Conpetition Act of 1992 (the
"Act") carries forward into the direct broadcast satellite medi um
the policies adopted in 1952 when the Conmmission initially set
asi de broadcast television channels for noncommercial educationa
use.

The Association of Anmerica's Public Television Stations
(vapTS") and the Public Broadcasting Service ("PBS") urge the
Conmi ssion to adopt, as expeditiously as possible, conprehensive
rules that extend the power of DBS technology to noncomercia
educati onal uses. The regul ations the Conm ssion adopts nust
ensure that public broadcasters and other qualified progranmers
are: (1) given maximum access to DBS satellite facilities on
reasonabl e terns; and (2) assured that the capacity nmde
available is in anpbunts and at tines that will permt such
entities to reach the maxi mum possi bl e audi ence. These comments
set forth proposals that APTS and PBS believe will achieve these
obj ecti ves.

Enhanci ng educational opportunities is a top priority
of national and state policynakers, parents and busi nesses.
Public television's contribution to education in this country,



t hrough partnerships with educators and through advances in
technol ogy and tel ecomuni cations, is unique and well-

est abl i shed. Public television has trenendous expertise in

di stance learning and extensive curriculum resources that could
be made nore accessible to mllions of |earners through DBS.

Al t hough public television today reaches approximately 2 mllion
teachers and 30 mllion students in pre-K through 12 cl assroons,
DBS could expand public television's ability to neet the

i ncreasing demands for specialized courseware and teacher
training to help neet national and state educational goals.

The Conmm ssion need not and should not attenpt to
define the term "noncomercial educational and infornmational
programm ng. " Instead, as Congress specified, access to the
reserved capacity should be limted to the noncommercial entities
specified in the statute. The Conmi ssion should incorporate in
the DBS rules the existing definitions of these nonconmercia
entities contained in Section 397 of the Comunications Act.
Congress has already determned that the entities as defined in
Section 397 are bona fide non-profit providers of educationa
programm ng that serves the public. \Wiile the Conmi ssion should
not allow DBS providers to evade Congress's intent by creating
sham entities through relationships with noncomercial entities,
the Commi ssion should encourage legitinmate arrangenents involving
joint ventures between DBS providers and nonconmerci al

programm ng suppliers that further the purposes of the statute.



The Comm ssion should define "reasonable prices, terns,
and conditions” in a way that facilitates noncomercial entities
use of the DBS capacity. As a prelinminary matter, the rules
should not inhibit free nmarket negotiations between DBS providers
and those noncomercial entities that are in a position to obtain
conpensation for distribution of their programm ng through DBS.

O her noncommercial services, which are unable to obtain
conpensation for distribution of their progranmng, may rely on
the statutory limtation of rates to 50 percent of direct costs.
In light of the clear statutory |anguage and |egislative history,
t he Conmi ssion should define "direct costs"™ narrowly to mnimze
the cost to noncommercial program suppliers.

The rules should also ensure that qualified
noncommer ci al progranm ng services have access to a reasonable
and consistent block of tinme so that their prograns have the sane
opportunity to be seen as commercial prograns. The reserved
capacity should be nmade available on a continuous basis during
hours when the audience will be available, unless the DBS pro-
vider and the nonconmercial programmer agree on another arrange-
ment . Qualified entities should also be afforded a consistent
means of identification, so that viewers can identify and sel ect
t he noncommercial programm ng with ease. In addition, the
noncommer ci al programm ng should be offered to DBS subscribers as
part of the lowest-price tier of programmng or, in the case of
speci al -event programmng, at the |owest per-programhour rate

charged for any pay-per-view progranmng. The subscriber should



not be required to purchase equipnent other than the |owest-price
basi ¢ receiver equipnment needed to obtain the noncomerci al
pr ogr amm ng.

In the case of both Part 100 and Part 25 satellites,
the |licensee should be ultimately responsible for assuring that
the Section 25(b) obligations are net. In order to facilitate
use of the capacity and enforcenent of the obligations, the
Conmmi ssion should require DBS licensees to file quarterly reports
containing information relevant to inplenentation of the set-
asi de requirenent.

APTS and PBS propose that the Comm ssion inpose a fixed
7 percent set-aside requirenment for DBS providers. Such a
requirement is not unduly burdensone in view of the growth in
capacity of all DBS systens since 1993, the continuing advances
in conpression technology, and the fact that any new entrant will
be obliged to offer the same high nunber of channels as the
mar ket |eaders in order to conpete effectively. The Conmi ssion
shoul d pronul gate guidelines for calculating the anmount of set-
asi de capacity available for noncomrercial use in order to avoid
di sputes on this issue. The nethodology nust be sufficiently
flexible to adapt to changes in technology, and it should be
based on the total capacity of the satellite used for DBS.

APTS and PBS propose a fornula that is based on the
nunber of transponders used for DBS, with capacity expressed in
terns of Megabits per second, "standard channels,” and

"equi val ent hours per day," as defined in proposed regul atory



| anguage. In the case of Part 25 satellites, the set-aside
obligation should be triggered when a satellite has available 120
equi val ent hours per day of video capacity used for DBS.

At least for the tine being, the Conm ssion should not

attenpt to prescribe how the set-aside capacity should be
allocated anong qualified entities. The DBS provider should be
permtted to select from anong qualified services to neet its
obl i gati on. If allocation disputes do devel op, the Conm ssion
coul d reconsider this issue.

The Conmm ssion should also plan to revisit the
all ocation issue as DBS technol ogy changes. In particular, if
| ocalized transm ssion on DBS becones a reality, the Conm ssion
should require that a portion of the set-aside capacity be used
to carry local services supplied by qualified noncomerci al
entities. In addition, the Conm ssion should explore fully
whet her there are opportunities for localismin DBS and should
consider inposing further requirenments if l|ocalized transm ssion
on DBS becones a reality.

The Commi ssion should not inpose any politica
broadcasting requirements on nonconmercial entities using the
set-aside capacity. Section 25 by its terns indicates that such
requi rements do not apply to noncomrercial entities. Nbr eover ,

i nposi ng such requirenents on these entities would underm ne

Congress's purpose in creating the set-aside capacity.
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The Association of Anerica's Public Television Stations
("APTS") and The Public Broadcasting Service ("PBS") submt these

comments in response to the Conmssion's Public Notice dated

January 31, 1997 ("1997 Notice") and its Notice of Proposed Rule

Maki ng, 8 FCC Rcd 1589 (1993) ("1993 Notice") in the above-
captioned proceeding. APTS and PBS are non-profit nenbership
organi zati ons whose nenbers are |icensees of virtually all of the
nation's public television stations. APTS serves as the national
representative of these stations, presenting their views and
participating in proceedings before Congress, executive and
adm ni strative agencies, and in other activities. PBS provi des,
anong other things, national program distribution and other
programrel ated services to the nation's public television
stations and the general public.

Section 25 of the Cable Television Consuner Protection

and Conpetition Act of 1992 ("the Act") requires the Commission



to adopt rules (a) defining the public interest obligations of
providers of direct broadcast satellite ("DBS") service and (b)
reserving DBS capacity for suppliers of nonconmmercial educational

and informational progranm ng upon reasonable prices, terns and

condi ti ons. Section 25 also requires the Conm ssion to exam ne
the potential for DBS to fulfill the goal of service to |oca
conmmuni ti es. In 1993, the Conmi ssion issued a notice of proposed

rul emaking to inplement Section 25. APTS submitted both initia
comments and reply conmments in response to the 1993 notice.'

In Septenber 1993, a federal district court declared
Section 25 unconstitutional.? The court of appeals reversed,
hol ding that Section 25 represents "’a reasonable neans of
pronoting the public interest in diversified nmass conmunica-

tions'" and therefore does not violate the First Anmendnent. e

Warner Entertainnment Co. v. FCC, 93 F.3d 957, 977 (D.C. Gir.

1996), suoting FCC v. National Ctizens Conm for Broadcasting,

436 U.S. 775, 802 (1978). The Conmi ssion now seeks new and

revised coments in order to update the rul enaking record.
Li ke the 1993 comments filed by APTS, these comments

focus primarily on Section 25(b), which requires the reservation

t APTS’s initial 1993 comments were filed jointly with
the Corporation for Public Broadcasting ("CPB"). APTS and CPB
filed separate reply coments in 1993, in order to focus on
different issues raised in the record. PBS did not submit com
ments in 1993, but has a substantial interest in DBS regulation
due to its status as a distributor of progranm ng for DBS
servi ces. See page 20, infra.

2 See Daniels Cablevision, Inc. v. United States,
835 F. Supp. 1, 8-9 (D.D.C. 1993).




of DBS capacity for certain suppliers of noncomerci al
educational and informational progranmm ng. The coments will
al so touch briefly on several issues raised by Section 25(a) ,
including application of the political broadcast rules to
noncommer ci al educational users of DBS capacity and the

i nvestigation of opportunities for |ocalism on DBS.

. | nt roducti on

Significant changes have occurred since the Conm ssion
first considered a DBS rulemaking in 1993. \Wen the Conmi ssion
issued its initial request for coments, the DBS industry was in
its infancy. \Wile a nunber of pernmits had been issued pursuant
to Part 100 of the Comm ssion's rules, no high-power DBS system
had begun operations, and the comercial feasibility of the DBS
medi um was still in doubt. The future of DBS technol ogy was

uncertain; anong other things, available conpression ratios

[imted the nunmber of channels that could be offered to DBS
subscri bers.

Today, the status of the industry is far different.
Satellites have been successfully launched, and DBS technol ogy
has advanced significantly. Several DBS services have begun
operations and have succeeded in gaining mllions of sub-

scribers.? Moreover, higher conpression ratios are now

avail able, enabling each DBS operator to offer subscribers nore

3

Robi chaux & Gruley, "Critics Target Mrdoch's 'Death
Star,’" Wall Street Journal (Mar. 17, 1997), at p. Bl (reporting
4.7 mllion DBS subscribers).
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than 150 channels.®* The commercial success of DBS has been
wi dely discussed.® The perception that DBS has a lucrative
future is reflected in the high prices recently paid for DBS
busi ness opportunities.®

In view of the quick start-up and conmercial devel op-
ment of the industry, there is no need for the Conmission to stay

its hand in regulating DBS. In 1993, there was sone doubt as to

whet her regulation would stifle the devel opnent of a fledgling
industry, and sone argued that the Commi ssion should refrain from
i mposing regulation until the industry was well established. At

this point, there can be no basis for such argunents. The Com-

4 See, e.g., Colman & Schl osser, "Primestar Arns for

Battle," Broadcasting & Cable (Mar. 3, 1997), at p. 44 (beginning
April 20, Prinestar is expanding to 160 channels) ; Annual
Assessnent of the Status of Conpetition in the Markét Tor the
Del ivery of Video Programmng: Third Annual Report (FCC Dec. 26,
1996) ("Third Annual Report") at § 41 (DI RECTV and United States
Satellite Broadcasting Conpany offer 200 channels of conplenen-
tary programming); id. at § 176 (reporting recent testing of
conpression ratios as high as 24:1); Dickson, "GI Unveils 16:1
Conpression," Broadcasting & Cable (Feb. 17, 1997), p. 50;
Broadcasting & Cable (Mar. 3, 1997), at p. 41 (new Sky DBS
service will have potential to broadcast at |east 500 channels).

5

See, e.g., Third Annual Report, at 9§ 38 ("most
observers project continued strong gromh for the DBS industry
t hrough the end of the decade"); McConville & Jessell, "Conpeti-
tion fromthe Sky," Broadcasting and Cable (Nov. 25, 1996), at
p. 22; McConville, "DBS Operators Gather as Marketplace Heats
UP," Broadcasting and Cable (Aug. 12, 1996), at p. 66.

: ~See, e.g., Littleton, "Mrdoch, Ergen Take to Sky,"
Broadcasting & Cable (Mar. 3, 1997), at pp. 41-42 (reporting

investment of $1 billion in connection with News Corp.’s
acquisition of a 50% interest in EchoStar); In re Application of
MCITel econmuni cations Corp., No. 73-SAT-PL-96 (FCC Dec. 5,
1996), at p. 2, n.4 (wnning bid of $682.5 nmillion for the |ast
avail able DBS slot with full coverage of the continental United
States).




m ssion should have no hesitation in inplenenting Section 25(b)
to the full extent of Congress's intent.’

There are inportant reasons for the Comm ssion to nove
pronptly to make the set-aside capacity avail able, thereby
maxi m zing opportunities for educational services to reach the
public through DBS. | mprovi ng education is a top priority of
national and state policynmakers, parents, and businesses.®
These individuals understand that if this country is going to
conpete in the new gl obal econony our educational system --
including our elenentary, secondary, post-secondary, and
continuing education systenms -- npust be dramatically inproved.
Educational technol ogy and telecommunications are powerful new
tools for assuring that every student, teacher, and adult |earner
wi Il have convenient and affordable access to new and i nproved

| earni ng opportunities. DBS is a technology that could have

7 Moreover, it is now clear that Section 25(b) will not

i npose as nmuch of a burden on the DBS industry as mght have been
anticipated in 1993. In the past year or two, mmjor DBS
operators have negotiated to carry sone progranm ng distributed
by PBS and are providing conpensation to PBS for this program
mng. See page 20, infra. Therefore, the practical effect of

i npl ementing the set-aside will be less than m ght otherw se
appear .

Wil e DBS operators have found it advantageous to carry
some noncommer ci al progranm ng, Congress properly determ ned that
the comrercial marketplace would not generate an adequate |eve
of opportunities for DBS carriage of programm ng from
noncomrer ci al sources. See Part |1, infra.

8 This Adm nistration has nade a strong commtnent to
i nprove educational opportunities and achievenents in order to
prepare Anericans for the challenges of the next century.



enornous inpact in helping the nation reach its educational
goal s.

Public television has trenendous expertise in distance
| earning and extensive curriculum resources that could be made
nore accessible to mllions of l|earners through DBS. Although
public television today reaches approximately 2 mllion teachers
and 30 mllion students in preK-12 cl assroons, DBS would expand
public television's ability to neet the increasing demands for
speci alized courses and teacher training to help neet the
nati onal and state educational goals. For exanple, public
television has recently devel oped several new integrated
national /state/l ocal teacher training services, including PBS
Mat hl i ne, PBS Sci enceline, and the Teacher Training Institute.
These services could be far nore accessible if they were
avai | abl e through DBS. Public television's unique Ready to Learn
service for preschoolers, their caregivers and parents could also
be extended through DBS.

Public television's college credit courses are
currently enrolling about 400,000 students each year. Maki ng
t hese courses available through DBS could significantly expand
access to a college degree for mllions of Anericans. The
wor kpl ace skills and productivity of mllions nore working adults
could be increased with DBS carriage of public television's
continuing education services, including the Adult Learning

Service, The Business Channel, Literacy Link, and Ready to Earn



PBS | ooks forward to extending public television's
hi story of providing educational equity and excellence to all

Anericans through DBS. Pronpt inplenentation of Section 25(b)

will help to make this a reality.

Il Section 25(b) Inplenents Congress's Longstanding
Commitnent to Assuring the Availability of
Nonconmer ci al Educational Programm ng Sources Through
All Distribution Technologies

Promul gation of rules under Section 25(b) should rest
on the recognition that the DBS set-aside carries forward into
the DBS nedium the policies originally adopted in 1952 when the
Commission initially set aside television channels for nonconmer-
cial educational use.'" The Conm ssion recognized then that
noncommer ci al educational entities were notivated by interests
different from those of commercial broadcasters and that
noncommercial entities would therefore offer an alternative
source of programming.'® Congress subsequently ratified that
policy in nunerous |egislative enactnents supporting public

broadcasting.** Through these enactnents, Congress has consis-

2 See Sixth Report and O der on Television Assisnnents,

41F.C.C. 148 (1952). In that sem nal order, the Comm ssion set
asi de 242 channels for noncommerci al educational use.

10 ld. at 159-61;588-93. See also The Carnegie
Comm ssion on Educational Television, Public Television: A
Program for Action 88-99 (1967).

11

Since the 1960s, Congress has appropriated approxi-
mately $4.9 billion to fund public broadcasting and approximately
$730 million for the planning and construction of public televi-
sion and radio facilities. See, e.g., Pub. L. No. 102-356

106 Stat. 949 (Aug. 26, 1992); Pub. L. No. 100-626, 102 Stat.

3207 (Nov. 7, 1988); Pub. L. No 99-272, 100 Stat. 117 (Apr. 7,

(continued...)



tently reaffirmed that providing universal access to public
broadcasting serves a paranount government interest in advancing
the nation's educational and cultural goals.

Congress has al so recogni zed that access to
noncommer ci al programm ng sources should not be [imted to the
terrestrial broadcast nedium but should be extended to other

distribution technologies. As early as 1967, Congress decreed

t hat

it is in the public interest to encourage the
grow h and devel opnent of nonbroadcast

technol ogies for the delivery of public

t el ecommuni cati ons services.'

In 1978, Congress noted that public television should "make the
maxi mum use practicable" of new technologies.®® Simlarly, in
1988, when Congress funded public broadcasting's new satellite
i nterconnection system the House Report stated

it is critical that the public broadcasting

system be able to take advantage ot

t echnol ogi es such as advanced tel evision

t echnol ogi es, including HDTV, interactive

video and digital data distribution.™*

In 1992, when Congress authorized additional funds for

public broadcasting, it again found that

iy, . .conti nued)

1986) ; Pub. L. No. 98-214, 97 Stat. 1467 (Dec. 8, 1983); Pub. L.
No. 97-35, 95 Stat. 725-30 (Aug. 13, 1981);: Pub. L. No. 95-567,
92 Stat. 2411 (Nov. 2, 1978); Pub. L. No. 90-294, 82 Stat. 108
(Apr. 26, 1968).

12 47 U.S.C. § 396(a) (2).

13

See, e.g., S. Rep. No. 95-858, 95th Cong., 2d Sess. 6
(1978) .

14 H R Rep. No. 825, 100th Cong., 2d Sess. 14 (1988).



it is in the public interest for the Federa
Government to insure that all citizens of the
United States have access to public

t el ecommuni cations services through all

appropriate avail able tel ecomunications
di stribution technologies.'®

The House Report stated that the 1992 [|egislation

strongly endorses a policy of broad access to
the essential public services offered by

t el ecommuni cati ons, regardless of the

technol ogy used to deliver those services, in
order to advance the conpelling governnental
interest in increasing the anmount of
educational, informational, and public

interest programm ng available to the
nation's citizens.'

As the court of appeals concluded in rejecting a First
Amendnent challenge to the DBS set-aside, Section 25(b) nerely
applies this longstanding congressional policy to DBS."
"Section 25 . . . represents nothing nore than a new application
of a well-settled government policy of ensuring public access to

noncomercial programming.” Tine Warner, 93 F.3d at 976.

In view of this clear congressional policy, the
regul ati ons the Conm ssion adopts nust assure (1) that public
broadcasters and the other qualified noncomrercial entities

referred to in Section 25(b) are given nmaxi num access to DBS

15 Pub. L. No. 102-356, 106 Stat. 949 (Aug. 26, 1992)
(enmphasi s added).

16 H R Rep. No. 363, 102nd Cong., 1st Sess. 18 (1991).

v The "must carry" provisions governing cable carriage of
noncomer ci al educational stations, 47 U S C. § 535, simlarly
apply this congressional policy to cable. The Suprene Court
recently upheld the constitutionality of these "must carry"

provi sions. Turner Broadcastins System lnc. v. FCC, No. 95-992
(U.S. Mar. 31, 1997).
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facilities on reasonable terms; and (2) that the capacity made
available is in anmounts and at tines that will permt noncom
nmercial entities to offer neaningful program services to the
audi ences for which they are intended. These coments set forth
proposals designed to fulfill those objectives. I'n any event,
what ever regulations the Commission ultimately adopts nust be
carefully crafted to ensure that the obligations inposed by

Section 25(b) are fully inplenented and are not evaded.

I1l. The Conmi ssion Should Not Define "Noncommercial Educationa
and Infornmational Programming"

Section 25(b) (1) of the Act requires DBS providers to

reserve channel capacity for "noncommercial progranming of an
educational or informational nature." The Conm ssion seeks
comrent on whether it should define the term "noncomerci al

educational and informational programming."” 1997 Notice, p. 2

1993 Notice at 9§ 44. For a variety of reasons, the Comm ssion
need not and should not define the term

There is no indication that Congress intended that the
Conmmi ssion define the term "noncommercial educational and
informational programming." Congress itself did not provide a
definition in the statute, although it defined several other
termns. Nor did it instruct the Conmssion to craft such a
definition. Instead, Congress stated explicitly that a DBS
provider would conply with the requirenent for reservation of
channel capacity by affording access to progranmm ng supplied by

specified categories of noncommercial entities. In
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Section 25(b) (3), Congress stated that a provider of DBS service
"shall neet the requirenents of [Section 25(b)] by making channel
capacity available to national educational progranm ng suppliers,
upon reasonable prices, ternms, and conditions." In Section
25(b) (5) (B), Congress defined the term "national educational
programm ng supplier" as including three particular types of
entities -- public television stations, other public teleconmuni-
cations entities, and educational institutions. Entities in
these three named categories are widely recognized as haona fide
non-profit providers of educational and informational program

m ng.

In view of the regulatory approach adopted by Congress
in the statute, the Conm ssion need not define the term
"nonconmer ci al educational or informational progranmm ng” nor
otherwi se regulate the content of the progranm ng provided for
the reserved DBS capacity. The Conm ssion need regulate only to
the extent necessary to ensure that access is provided to enti-
ties that fall within the statutory definition of "national
educational programming supplier," discussed below at pages 13-
17.

There are sound policy reasons supporting Congress's
appr oach. Drafting any definition of "noncommercial educationa
and informational progranm ng” would be difficult, and applying
the definition to specific progranms would be even nore probl enma-
tic. Any effort to enforce a definition presumably would require

the Comm ssion to review editorial decisions of programers



- 12 -

enmeshing it in sensitive First Anendnent issues. I'n other
| egislation regarding public broadcasting, Congress has steered
clear of such First Amendnent difficulties by avoiding intrusive

regul ation of the content of programming. See Turner Broad-

casting Svstem lInc. v. FCC, 512 U. S. 622, 650-51 (1994)

(describing lack of intrusive content regulation of public
television stations); 47 U S.C. §§ 396(g) (1) (D), 398(a). The
Commi ssion |ikew se has eschewed any effort to inpose content
limtations in its regulation of public broadcasters. Policy
considerations, as well as the mandate of Congress, prescribe the
sane course here

It would be appropriate for the Commi ssion to inpose on
the programm ng distributed pursuant to Section 25(b) the sane
[imted restrictions that apply to noncommercial broadcast
stations. See 47 U S.C. §§ 399a & 399b; 47 CF.R § 73.621(e).
Those provisions prohibit the broadcast of pronotional materia
on behalf of for-profit entities and inpose certain limtations
relating to political progranming. These prohibitions are
designed to ensure that the funding of noncommercial progranmm ng
services does not underm ne congressional and Conm ssion

obj ectives for public broadcasting.'® Simlar restrictions wll

8 See

i al : I . | I
Stations. 86 F.C.C. 2d 141 (1981), as mndified, 90 F.C.C. 2d 895
(1982); H R Rep. No. 97-82, 97th Cong., 1st Sess. 23-25 (1981);
H R Rep. No. 97-208, 97th Cong., 1st Sess. 895 (1981).
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further Congress's objectives with respect to DBS operations

Wit hout enbroiling the Commission in content regulation.?®

V. Access to the Reserved Capacity Should Be Limted to
the Noncommercial Entities Specified in the Statute

As descri bed above, Section 25(b)(3) requires DBS
providers to make reserved channel capacity available to
"national educational programmng suppliers.” Section
25(b) (5) (B) defines "national educational programm ng supplier
[to] includel] any qualified noncomercial educational television
station, other public tel ecormunications entities, and public or
private educational institutions." The Conm ssion seeks conment
on the scope of the term "national educational progranm ng
supplier,"” and asks whether any "other entities" should have

access to the reserved channel capacity. 1997 Notice, p. 2; 1993

Notice at 9§ 43.

A Section 25(b) Specifically lIdentifies the Categories of
Entities with Access to the Reserved Capacity

It is clear fromthe statute itself that Congress

i ntended the reserved channel capacity to be available only to

19 The Conmmission in 1993 requested comment on "who shoul d

be responsible for the [noncomercial] programming in the event
Commi ssion rules or federal statutes are violated." 1993 Notice
at 9§ 41. Section 25(b) (3) of the Act prohibits the DBS provider
from exercising any editorial control over the progranm ng _
provided by the noncommercial program supplier. N light of this
statutory constraint, the Conm ssion should |ook to the noncom
mercial program supplier in connection with enforcement of any
applicable rules or statutes that concern progranm ng content.
The Commi ssion has the authority to inpose fines or forfeitures
and to issue cease and desist orders where the noncommercia

program supplier violates Comm ssion rules or the Comunications
Act . 47 U.S.C. §§ 312 (b) & 503(b) (2) (C).




- 14 -

those categories of entities explicitly naned as "nationa
educational programmng suppliers" in Section 25(h) (5) (B).
Congress did not state that qualified nonconmercial educationa
tel evision stations and the other naned entities were nerely
exanples, illustrative of a broader group. Rather, it stated
that the term "national educational progranm ng supplier"”
"includes" the named categories of entities." This choice of

| anguage signifies an intent to confine the termto the cate-
gories naned in the definition.?* Had Congress instead intended
to ensure access for an open-ended |ist of program suppliers, it
woul d have used |anguage such as "includes but is not limted to"
or "among Ot her things."

There is sinply no indication, in either the statute or
the legislative history, that Congress intended that entities
that do not qualify as "national educational programmng sup-
pliers,” such as for-profit telecommunications entities, would be
eligible for the reserved capacity under Section 25(b). O
course, DBS providers are free to make nonreserved capacity
avail able to program suppliers other than those referred to in

Section 25(b). It is clear, however, that DBS providers may

20

Congress presumably regarded entities within the naned

categories as bona fide non-profit suppliers of educational and
i nformational progranm ng. he naned categories, which include

"other public telecomunications entities," enconpass a W de
range of noncommercial entities. See pages 15-16 note 22, infra.

21 It is a recognized canon of statutory construction that
inclusion of certain terns inplies the exclusion of others.  See,
e.q., V. McQuilkin, 78 F.3d 105, 108 (34 Cir.),

United States
cert. denied. 117 s.ct. 89 (1996); United States v. Lopez,
938 F.2d 1293, 1297 (D.C. Cr. 1991).
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satisfy the requirenents of Section 25(b) only by carrying
programm ng supplied by the categories of entities specifically

identified in the statute.

B. The Conmi ssion Should | ncorporate Section 397
Definitions

Inits 1993 Notice, the Conmission sought conmment on
whet her it should incorporate in the DBS rules the existing
definitions of "qualified noncommercial educational television
station" and "public tel ecommunications entity" contained in

Section 397 of the Communications Act, 47 U S C § 397.?* 41993

2 Section 397(6) of the Conmunications Act defines a
"nonconmer ci al educational broadcast station" and a "public

broadcast station" as a television or radio station which:

(A) under the rules and regulations of the Comm ssion
in effect on the effective date of this paragraph, is
eligible to be licensed by the Comm ssion as a
noncomer ci al educational radio or television broadcast
station and which is owed and operated by a public
agency or nonprofit private foundation, corporation or
associ ation; or

(B) is owned and operated by a nunicipality and which
transmts only noncommercial progranms for education
pur poses.

Section 397(12) of the Conmmuni cations Act defines a
"public tel ecommunications entity" as any enterprise which

(A) is a public broadcast station or a noncomercia
t el econmuni cations entity; and

(B) dissemnates public teleconmunications services to
the public.

Section 397(7) of the Conmunications Act defines the
term "nonconmercial telecomunications entity" to nean:

any enterprise which --

(continued...)
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Notice at § 43. Such incorporation is entirely appropriate and
advi sabl e. Congress has already determned that the entities
defined in the relevant subsections of Section 397 of the

Conmmuni cations Act constitute bona fide sources of nonconmmercia
educational progranmng that serve the public, and has funded
their efforts through the Public Tel econmunications Facilities
Program and CPB community service and program grants. Congress's
use of the same terns in Section 25(b) can be presunmed to reflect
a judgnment that the government should ensure public access to the

sane progranm ng sources in the DBS medium.?®

*2(...continued)

(A) is owned and operated by a State, a
political or special purpose subdivision of a

State, a public agency, or a nonprofit foundation,
corporation, or association; and

(B) has been organized primarily for the
pur pose of dissem nating audio or video noncom
nmerci al educational and cultural prograns to the
public by nmeans other than a primary television or
radi o broadcast station, including, but not
l[imted to, coaxial cable, optical fiber, broad-
cast translators, cassettes, discs, mcrowave, or
| aser transm ssion through the atnosphere.
» Incorporation in the DBS rules of the definitions in
Section 397 of the Conmunications Act would ensure that not only
public television |icensees, but also PBS and other public tele-
vi sion and educational progranm ng suppliers, such as the Aneri-
can Program Service, Children's Television Wrkshop, and regiona
public tel ecomunications networks, will have access to the
reserved noncomercial capacity.

As the Conmission has noted (1993 Notice at 9 43),
Congress specifically included in the definition of "nationa
educational progranm ng supplier” sonme entities (including public
television stations and educational institutions) that are often
perceived as "local" in nature. Thus, the term "national" cannot
have been intended to limt eligibility for reserved capacity
based on the scope of a programm ng supplier's operations. O

(continued...)
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Because Section 397 of the Conmunications Act does not
define the term "public or private educational institutions,"
the Conmission nust identify another source for definition of
that term for the purposes of the DBS provision. Rather than
creating a new definition, the Conm ssion should apply the
criteria it uses for Instructional Television Fixed Service
(n1TFS") applications. See 47 CF. R § 74.932(a) (1996). Under
these criteria, the category would be limted to accredited
educati onal institutions, governmental organizations engaged in
the formal education of enrolled students, and nonprofit
organi zati ons whose purposes are educational and include
provi di ng educati onal and instructional television material to
such accredited institutions and governmental organizations.?
This definition is a reasonable one, and its use would pronote
adm nistrative efficiency.

C. Corporate Relationships with DBS Providers

Inits 1993 Notice, the Conm ssion sought conmments on
the significance for Section 25(b) obligations of possible
corporate relationships between entities providing DBS service

and nonconmerci al program suppliers. 1993 Notice at 9§ 43.

22 (...continued)

course, "local" entities may produce programmng that has a
national focus, or that treats issues of national interest.
2 Under the ITFS eligibility criteria, accredited prinary
and secondary schools, colleges and universities would be
eligible to seek access to reserved DBS capacity. See Amendnent
of Part 74 of the Conmmi ssion's Rules and Regulations in Regard to

the Instructional Television Fixed Service, MV Docket No. 83-523
101 F.Cc.C. 2d 50, 60 (1985).




